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co-ssio~’s various responsibilities” under the Act. The Supreme Court has established a two-Pad 
anciUary jurisdiction test: (1) the regdafion must cover interstate or foreip communicationby wire 01 
radio; and (2) the regulation must be reasonably ancillary to the Commission’s statutory 
responsibilities.’68 The prohibition we adopt here applies to “interstate and foreign communication by 
wire or radio,” advances the purposes of both the 1992 Cable Act and Section 706 of the 1996 
Telecommunications Act, and serves the public interest. 

communi~ation.’~~ The multichannel video services provided by cable operators are interstate in 
nature’70 and are covered by the Act’s definitions of “radio communications” and “wire 
.communication.yy171 In addition, these services fall within the definition of “cable service.”172 Thus, 
cable services are within the scope of our subject matter jurisdiction granted in Title I. 

54. In addition, we find that applying the prohibition against exclusivity clauses for the 
provision of video services to cable operators is reasonably ancillary to our statutory responsibilities 
under the Act. As we have explained, prohibiting exclusivity clauses for the provision of video services 
to MDUs will prohibit an anticompetitive cable practice that has erected a barrier to the provision of. 
competitive video services. It also will promote the development of new technologies that will provide 
facilities-based competition to existing cable operators, and thus sedes the purposes set forth in Section 
628(a).’73 In addition, for the same reasons explained above,174 applying this prohibition to cable 
operators will ensureithe furtherance of the broad goals of the 1992 Cable Act and the 1934 Act 
generally. 

existing MDU contracts,175 we take particular care to observe that the law affords us wide authority to 

53. Title I confers on the Commission regulatory jurisdiction over all interstate radio and wire 

55. Because several commenters raise concerns about the treatment of exclusivity clauses in . 

167 United States v. Southwestern Cable Co., 392 U.S. 157, 178 (1968) (upholding Commission regulation of cable 
television systems as a valid exercise of ancillary jurisdiction); see also Rural Tel. Coalition v. FCC, 838 F.2d 1307, 
1315 (D.C. Cir. 1988) (upholding Commission authority to establish a ‘Vniversal Service Fund” in the absence of 
specific statutory authority as ancillary to FCC responsibilities under Sections 1 and 4(i) of the Act); GTE Sew. 
Corp. v. FCC, 474 F.2d 724,73 1 (2d Cir. 1973) (“even absent explicit reference in the statute, the expansive power 
of the Commission in the electronic communications field includes the jurisdictional authority to regulate carrier 
activities in an area as intimately related to the communications industry as that of computer services, where such 
activities may substantially affect the efficient provision of reasonably priced communications service”). 

See American Library Ass’n v. FCC, 406 F.3d 689,700 @.C. Cir. 2005), citing Southwestern Cable, 392 U.S. at 
177-78. 

16’ 47 U.S.C. $9 151, 152(a). 
I %.* 

Southwestern Cable, 392 U.S. at 168-69. 

17’ 47 U.S.C. $5 153(33), (52). 

47 U.S.C. 8 522(6). Section 2 of the Act, as amended, states that “the provisions of this Act shall apply with 
respect to cable service’. . . .” 47 U.S.C. 0 152(a). For example, by definition, cable operators provide cable service. 
47U.S.C. 5 522(5). 

173 47 U.S.C. $ 548(a). 

174 See supra 7 42-43. 

175 See Cbmca~t.Commen&~ at 35 Lasserhgbthat ,the Commission’s ‘‘legal authority to abrogate existing contracts is 
simply non-existent?’); *AC&Coyents at‘4.5 @ime);‘NCTA %omments at 1 1-14 (same); Time Warner Comments 
at 11-13 (same). 
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prohi\oit the enfwcernent of such c\auses where, ashere, the p u ~ c  interest so reqires!” Indeed, as the 
commission has previously stated, “Congress intended that rules promulgated pursuant to implement 
Section 628 should be applied prospectively to existing contracts, except as specifically provided for in 
Section 628(h).”177 In addition, the Fifth Amendment’s Takings Clause178 presents no obstacle to 
prohibiting the enforcement of existing exclusivity clauses. To begin with, such a step obviously does 
not involve the permanent condemnation of physical property and thus does not constitute ager se 
taking.17’ 

the framework for evaluating regulatory takings claims as follows: “In all of these cases, we have 
eschewed the development of any set formula for identifying a ‘taking’ forbidden by the Fifth 
Amendment, and have relied instead on ad hoc, factual inquiries into the circumstances of each 
particular case. To aid in this determination, however, we have identified three factors which have 
particular significance: (1) the economic impact of the regulation on the claimant; (2) the extent to which 
the regulation has interfered with distinct investment-backed expectations; and (3) the character of the 
governmental action.”lEO None of these factors counsels in favor of finding a regulatory taking here. 

57. First, prohibiting the enforcement of exclusivity clauses will have minimal adverse 
economic impact on affected MVPDs. Nothing in the rule precludes MVPDs from utilizing the wires 
they own to provide services to MDUs or requires them to jettison capitalized investments. Neither does 
it prohibit the enforcement of other types of agreements between MDUs or MVPDs, such as exclusive 
marketing agreements. The rule merely prohibits clauses that serve as a bar to other MVPDs that seek to 
provide services to a MDU. The record in this proceeding demonstrates that in some cases, exclusivity 
clauses in existing MDU contracts impose adverse and absolute impacts upon would-be competitors who 
are otherwise ready and able to provide customers the benefits of increased competition.181 

56. Nor does the proposed rule represent a regulatory taking. The Supreme Court has outlined 

See, e.g,, BellSouth Telecom, Inc. v. MCImetro Access Transmission Servs., LLC, 425 F.3d 964,969-70 (1 1~ Cir. 176 

2005); Western Union Tel. Co. v. FCC, 815 F.2d 1501 (D.C. Cir. 1987). 

177 I994Memorandum Opinion & Order, 10,FCC Rcd at 1939; see also Section 628 First Report h Order, 8 FCC 
Rcd at 3365. 

17’ U.S. CONST.,amend V (“nor shall private property be taken for public use, withoutjust compensation.”). 

17’ C.’ Loretto v.-Teleprompter Manhattan'City Corp., 458 U.S. 4.19,427 (1982) (“When faced with a constitutional 
challenge to a permanent physical occupation of real property, this Court has invariably found a taking.”); Tahoe- 
Sierra Preservation Council, Inc. v. Tahoe Regional Planning Agency, 535 U.S. 302,322 (2002) (“When the 
government ,physically takes possession of an interest in property for some public purpose, it has a categorical duty 
to compensate the former owner.”). 

180 ConnolIy v. tension Ben. Guaranty Corp., 475 US. 21 1,224-25 (1986) (citations and internal quotation marks 
omitted). 

18* See supra 11 1 note 2,8-9, 17; AT&T Comments at 11 (“The breadthaof these clauses -particularly that they . 
apply to alternative providers that already have deployed facilities to the MDU - demonstrates that -these exclusive 
arrangements are plainly intended to block competition and are not designed to address aesthetics or congestion in 
an MDU’s common areas.”); AT&T Reply Comments at 8 (in discussing entry by wireline competitors that are 
Carriers ofLast Resort, stating that ”carriers such as AT&T are obligated to build facilities in certain areas to new 
and greenfield developments to comply with their obligations to provide voice services when no other carrier is 
willing. to do so. Exclusive aocess arrangements for video services are ,particularly inappropriate under these 
ckcumstanees .because they depriveMDU tenants with comFetitive choices and favorable rates offered by COLR 
carriers.”). 
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58. Second, the rule does not improperly interfere with investment-backed expectations. As 
previously stated in footnote 7 and paragraph 36, exclusivity clauses in MDU contracts have beenunder 
active scrutiny for over a decade, and.the Commission has prohibited thq enforcement of such clauses in 
simiiar contexts. States have hso taken acti6ii*dprokb$ ”sch ciauses. koreover, to the extent that 
MVPDs have used exclusivity clauses to “lock up” MDUs in anticipation of competitive entry or to 
obstruct competition, as described in Section 11 above, any underlying investment-backed expectations 
are not sufficiently longstanding or pro-competitive in nature to warrant immunity fiom regulation.’82 

59. Finally, with respect to the character of governmental action, the rule’s prohibition of the 
enforcement of exclusivity clauses in existing MDU contracts substantially advances the legitimate 
governmental interest in protecting consumers of programming from “unfair methods of competition or 
unfair acts or practices” - an interest Congress explicifly has recognized and protected by statute, see 47 

TTaT.-d;’.t, a , -9)” U.S.C. 8 628(b), and commanded the Commssion to vmdibate by adopting appropriate regulations, see 
id. 5 628(c)(l). The rule we adopt today is based upon the Commission’s detailed analysis of the harms 
and benefits of exclusive MDU contracts, discussed above in Section III, and is carefully calibrated to 
promote this intere~t.’~~Tn short, the rule at issue here does not invoke Justice Holmes’ observation that 
“if regulation goes too far it will be recognized as a taking.”184 

carriers or their affiliates that provide video programming directly to subscribers, and operators of open 
video systems, and does not require MDU owners to provide access to all MVPDs, we do not address 
comments raising concerns about the Commission’s authority to mandate such access.185 However, we 
reject arguments suggesting that the Commission has no authority to regulate such entities’ contractual . 
conduct because of the tangential effect of such regulation on MDU owners. As explained above, 
Sections 628@), 628(’j), and our ancillary jurisdiction provide ample bases for regulating these specific 

60. Because the prohibition that we adopt today applies only to cable operators, common 

Cf: Connolly, 475 U.S. at 226-27 (declining to find interference with investment-backed expectations where 
subjects of regulation long had been “objects of legislative concern”; where “it was clear” that agency discretion to 
regulate, if exercised, would.result .in liability; and where affected entities had “more than sufficient notice” of 
p?s@’ility of realation); FHA v. @e $nc, 358.U.S.,84,91 (1958) (‘‘Th~se who do business in the 
reguTdt6d6eld q h 6 t  object ,if tliC$<& $e &&uttressed by subsequent amendmknts to achieve the 
lQ&isla~Iveend.)3r FWhSmbrei v&d Wjt?my ,mJl h 0  a&gitimate investment-backed expectation 
in~p~d@k obtaiqed ~ o i i g ~ ~ a n t i ~ o m ~ e t ~ t i ~ ~ . ~ e ~ a ~ ~ o r  dcli mthat fowd to exist in thisorder. Cf: Otter Tail Power 
go: v.-United St&& 4hN&S: 368,‘38’0 (Bb79) (antitrust law pro&xiljing monopolies “assumes that an enterprise 
wil l rpr~te6i . ; i t ,aga~~- loss ’by op@ating, wsth superior service, lower costs, and improved effifioiency,” and a 
monopolist mainot “substitute foi competition anticompetitive uses of its dominant power”); Delaware & Hudson 
Ry. Co. v. Cons6lidated Rail Cop., 902 F.2d 174, 178 (2d Cir. 1990) (“A monopolist cannot escape liability for 
conduct that is athersvise actionable simply because that conduct also provides short-term profits.”). To the extent 
that Qomoast.iand’Time-~~e~.argua otherwise, we reject their arguments. See ComcastComments at 33-35; 
Time-Wher Commentsrat 1.1-’13. 

a Connolly; 475 U!S. at 225 (upheldkg goyemental “interference with . . . property rights . . . [because it] 
dses  fiom ,a pu$lic progpm ,that aCljusts?he benefits .and burdens of economic life to promote fhe common good 
a$, under our cases, does ngt, co&fitute a taking requiring Government compensation”). 

Gonstitutiin do& not ,limit o d  autli&i@-ia this regard; because as Vefizon.points out, “by its terms [it] applies only 
to;State, ndt-federal, enactments.” $erizoi? Cddents  at 18, citing -JV&hington Star Co. v. InternationaZ 
Bpographi’caI Union Negotiated Pension Plan, 729 F.2rl1502,1507 @,C. Cir. 1984). 

a .  - 
, Pennsylvania :Coal Go. v. Mahon, 360 US. 393,415 (192-2). In addition, theContract Clause of the US. 

See e.g,, RAG Comments at 26-28; CAI Comments at 11-12. 

29 



WRDS. M Q I ~ Q V ~ ~ ,  Sectkm 40,201@), and 303tr) supply the Commission with strong authoity to 
enforce the fill scope of the Cable Act prohibition at issue.’86 

V. FURTHER NOTICE OF PROPOSED RULEMAKING 

61. The Report and Order is limited to those MVPDs covered by Section 628. In this regard, 
we note that the record in this proceeding predominantly addressed exclusivity clauses involving cable 
 operator^.'^' Therefore, in order to assess whether we should take action to address exclusivity clauses 
entered into by DBS providers, PCOs, and other MVPDs who are not subject to Section 628, we ask for 
comment on several matters.Ig8 Do DBS service providers, PCOs, and other MVPD providers not 
subject to Section 628 use any or all forms of exclusivity clauses (building, wire, and/or marketing)? If 
they do, what kinds of exclusivity do those clauses provide? Is it likely that an MVPD provider subject 
to Section 628, in reaction to the foregoing Report and Order and seeking to avoid its effects, would 
partner with a DBS provider or PCO? What are the effects of the use of exclusivity clauses by MVPD 
providers not subject to Section 628 on consumer choice, competition for multi-channel video and other 
services, and on the deployment of broadband and other advanced communications facilities? Are those 
effects and the balance of benefits and harms the same as we have found with respect to the use of , 

exclusivity clauses by providers that are subject to Section 628? 

62. If the net effect of the use of exclusivity clauses by MVPD providers not subject to Section 
628 is harmful to consumers, what remedy should we impose - the same kind of prohibition we adopt in 
the Report and Order, or something different? We also ask for comment about two legal matters. First, 
do our OTARD rulesig9 affect the remedy we should impose on DBS providers? Second, we ask for 
comment about our legal authority. Does the Commission have the authority to regulate the use of . 

exclusivity clauses by MVPD providers not subject to Section 628. Does the Commission have 

. -.. 
/ 

See National Cable & Telecommun. Ass% v. BrandXInternet Servs., 545 U.S. 967,980 (2005) (“Congress has 
delegated’to the Commission the authority to ‘execute and enforce’ the Communications Act, ‘8 151, q d  to 
‘prescribe such rules and regulations as may be necessary in the public interest to cany out the provisions’ of the 
Act, 0 201(b).”); City o f N m  York v. FCC, 486 U.S. 57,70 n.5 (The Canmission has “broad rulemaking power ‘as 
may be necessaqy to carry out the provisions of this chapter,’ 47 U.S.C. 0 303(r), which includes the body of the 
Cable Act as,one of its subchapters.”); see also 47 U.S.C. 0 154(i) (“The Commission may, . . make such rules and 
regulations, and4ssue suoh orders, not inconsistent with this chapter, vhich may be necessary in the execution of its 
functions.”). It bears noting that +e Commissionpreviously has exercised its. authority under Sections 4(i) and 
303(r)’toregulate,cable yiring inside MDUs. See I9971.side Wiring Order, .13 FCC Rcd at 3700, fl83,3703,fl 87 
(1997).(adopting rulessfor the disposition of cable “home run” wiring inside MDUs pursuant to Sections 4(i) and 
3 03 (r)). 

187 See supra flfl,9-10, 14-15. 

lag See generally supra note 12; Bandwidth Consulting Comments at 2 (without exclusivity, a PCO’s ‘‘ability to 
offer a customized product would not exist” and “only the large monopolies . . . will be able to survive”); Charter 
Comments at 1,4 (“iffhe Commission were to impose any limitations on. . . exclusive contracts it must do so for all 
bidders”); Comcast Coinments at 1-0-1 1 (similar to Chtater); Consolidated Smart Systems Comments at 1-2 (similar 
to Bandwidth Cdnsdhg); IMCC Comments at 5,7-11 (similar to Bzllidwidth Cqnsulting); Lafayette Comments at 
10 (similardto Charter); MSTI Comments at 1 (siinilar to Bhdwidth Codding); NCTA Comments at 8-9 (similar 
to Charter); Surevest.Comments atj8 (similar to Charter); Time Warner Comments at 5-8 (similar to Charter); 
Ygnition Networlm Comments at 1-2 (similar to Bandwidth Consulting); Letter fiom Terry L. Clifford, Sr., Astro 
Telecommun. Inc., to the Commission (June 30,2007) (€‘COS “do not have the unlimited resources to funding like 
~e major cable competitors have”). 

lag See supra note 27. 
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authority over DBS providers under Section 335 of the Act?”’ Does the Commission have authority 
,over DBS and other providers under Titleu1 generally, Titlev& its ancihy authority, or some other 
source? We ask for comment on all the foregoing factual, analytical, and legal issues. 

63. We also seek comment on whether the Commission should prohibit exclusive marketing and 
bulk billing arrangements. For example, we are aware that certain clauses in contracts allow one MVPD 
into a MDU or real estate development but constrain the ability of competitive MVPDs to market their 
services directly to MDU residents. These arrangements provide for what is called “marketihg 

freely their choice, they must know about their MVPD options. 
and may be anticompetitive. Some argue that in order for MDU residents to exercise 

64. In particular, we seek comment on a number of questions. How pervasive are these exclusive 
marketing arrangements? What is the typioal scope of such arrangements? In other words, we seek 
comment on how the Commission should define them for regulatory purposes. Have they been used to 
impede competition in the video marketplace? Can other MVPDs effectively communicate with MDU 
residents in those MDUs that have signed exclusive marketing agreements? Do the costs of marketing, 
promotions and sales substantially increase when a competitive video provider confronts exclusive 
marketing arrangements? Do these arrangements constitute an unfair method of competition or an unfair 
act or practice in violation of Section 628(b) of the Act? If so, how should the Commission act to address 
this problem? Should we prohibit the enforcement of all existing exclusive marketing arrangements as 
well as the execution of new ones? That is, should we treat them in the same manner as we treat 
exclusive access arrangements in the item we adopt today? Is our legal authority to address such 
agreements the same as our legal authority for addressing exclusive access arrangements? 

65. We also seek comment on these same questions with respect to “buk billing” arrangements. 
Some have argued that bulk contracts are anti-competiti~e.’~~ As we understand them, bulk billing 
arrangements may be exclusive contracts because MDU owners agree to these arrangements with only 
one MVPD, barring others from a similar arrangement. Such arrangements may not prohibit MDU 
residents from selecting a competitive video provider. However, because of the “bulk billing” nature of 
the contract, residents would have to continue paying a fee to the provider with the bulk billing contract 
as well as pay a subscription fee to the new service provider. We seek comment on whether these “bulk 
billing” arrangements are typically formalized as agrepments between cable operators and MDUs or 
between MDUs and residents (or both)? Do these arrangements have the same practical effect as 
exolusive ,access arr.apgements, in that most customers would be dissuaded from switching video 
providers? 

66. The Commission will concludeithis rulemaking and release an order within six months of . _  
publication of this Order. 

A. FilingZtequirements 

67. Ex Parte Rules. Thp Eurtbgr #&e of Proposed Rulemaking in this proceeding will be 
treated as. a “permit-but-disclose” subject to !$he “permit-but-disclose” requirements under Section 

19’ 47 U.S.C. 0 335. 
Comcast Comments at 19-20; CAI Comments at 3; Embarq Comments at 1 n.1; Qwest Comments at iii; RAA 

Comments at 8-9; Verizon Comments at 7 n.4. 
, 

192 
, AT&T. Reply Comments :at 1 1; ,&lotwire ,Reply Comments at 4-7; Lafayette Comments at 5; Litestream Reply 

Comments at 2; SureWest R$Y @!piti;nenkat 5); . : 
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1.1206cb) of the commission’s 
with commhsion rules, except during the Swshlne Agenda period when presentations, exparte or 
otherwise, are generally prohibited. Persons making oral exparte presentations are reminded that a 
memorandum summarizing a presentation must contain a summary of the substance of the presentation 
and not, merely a listing of the subjects discussed. More than a one- or two-sentence description of the 
views and arguments presented is generally req~ired.’’~ Additional rules pertaining to oral and written 
presentations are set forth in Section 1.1206(b). 

EX parte presentations are permissible if disclosed in accordance 

68. Comments andReply Comments. Pursuant to sections 1.415 and 1.419 of the Commission’s 
rules, 47 CFR $8 1.415, 1.419, interested parties may file comments and reply comments on or before the 
dates indicated on the first page of this document. Comments may be filed using: (1) the Commission’s 
Electronic Comment Filing System (ECFS), (2) the Federal Government’s eRulemaking Portal, or (3) by 
filing paper copies.’95 

Electronic Filers: Comments may be filed electronically using the Internet by accessing the 
ECFS : http://www.fcc.gov/cgb/ecfs/ or the Federal eRulemaking Portal: 
http://www.regulations.gov. Filers should follow the instructions provided on the website for 
submitting comments. . For ECFS filers, if multiple docket or rulemaking numbers appear in the caption of this 

proceeding, filers must transmit one electronic copy of the comments for each docket or 
rulemaking number referenced in the caption. In completing the transmittal screen, filers 
should include their full name, U.S. Postal Service mailing address, and the applicable 
docket or rulemaking number. Parties may also submit an electronic comment by 
Internet e-mail. To get filing instructions, filers should send an e-mail to ecfs@fcc.gov, 
and include the following words in the body of the message, “get form.” A sample form 
and directions will be sent in response. . Paper Filers: Parties who choose to file by paper must file an original and four copies of each 

filing. If more than one docket or rulemaking number appears in the caption of this proceeding, 
filers must submit two additional copies for each additional docket or rulemaking number. . 

4 ‘  

Filings’mn be sent by hand or messenger delivery, by commercial overnight courier, or by first- 
class or overnight U.S. Postal Service mail (although we continue to experience delays in 

, .  receiving U.S. Post4 Service mail). All filings must be addressed to the Commission’s Secretary, 
Office of the-secretary, Federal Communications Commission. . The Commission’s contractor will receive hand-delivered or messenger-delivered paper 

filings for the Commission’s Secretary at 236 Massachusetts Avenue, NE, Suite 110, 
Washington, DC 20002. The filing hours at this location are 8:OO a.m. to 7:OO p.m. All 
hand deliveries must be held together with rubber bands or fasteners. Any envelopes 
must be disposed’ of before entering the building. 

See 47 C.F.R. 0 1.1206@), as revised. 

lg4 See id. 0 1.1206(b)(2). ; .. ! 
195 . See%lectronic Filing of Documents in Rulemaking Proceedings, 63 FR 24121 (1998). 
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. Commercial overnight mail (other than U.S. Postal Service Express Mail and Priority 
Mail) must be sent to 9300 East Hampton Drive, Capitol Heights, MD 20743, 

. U.S. Postal Service first-class, Express, and Priority mail must be addressed to 445 12* 
Street, SW, Washington DC 20554. 

People with Disabilities: To request materials in accessible formats for people with disabilities (braille, 
large p*t, electronic files, audio format), send’an e-mail to fcc504@fcc.gov or call the Consumer & 
Governmental Affairs Bureau at 202-41 8-0530 (voice), 202-41 8-0432 (tty). 

be available for public inspection during regular business hours in the FCC Reference Center, Federal 
Communications Commission, 445 12’ Street, S.W., CY-A257, Washington, D.C., 20554. Persons with 
disabilities who need assistance in the FCC Reference Center may contact Bill Cline at (202) 41 8-0267 
(voice), (202) 418-7365 (TTY), or bill.cline@fcc.gov. These documents also will be available fkom the 
Commission’s..Electronic Comment Filing System. Documents are available electronically in ASCII, 
Word 97, and Adobe Awobat. Copies of filings in this proceeding may be obtained from Best Copy and 
Printing, Inc., Portals II,445 12’ Street, S.W., Room CY-B402, Washhgton, D.C., 20554; they can also 
be reached by telephone, at (202) 488-5300 or (800) 378-3160; by e-mail at fcc@bcpiweb.com; or via 
their website at http://www.bcpiweb.com. To request materials in accessible formats for people with 
disabilities (Braille, large print, electronic files, audio format), send an e-mail to fcc504@fcc.gov or call 
the Consumer and Goveinmental Affairs Bureau at (202) 418-0531 (voice), (202) 418-7365 (TTY). 

69. Availability of Documents. Comments, reply comments, and ex parte submissions will 

B. Re(gu1atory Flexibility Analysis 

70. Rursuant to the Rggulatory Flexibility Act of 1980, as amended,lg6 the Commission has 
prepared a Final Regulatory Flexibility Analysis (“FRFA”) of the possible significant  economic impact 
on small entities of the policies and rules addressed in this document. The FRFA is set forth in 
Appendix B. 

C. Paperwork Reduction Act Analysis 

’ 7 1. This domment does not contain new or modified hiformation collection requirements ’ 

5 (PRA), Public Law 104-13. In addition, therefore, it 

all Business Paperwork Relief Act of 2002, Public Law 
ion collection.burdens for small business concerns with 

D. Coqgrgssianal Review Act 

72. The Commission will send a copy of the Report and Order, including this FRFA, in a report 
to be sent to Congress agd the Government Accountability Office pursuant to the Congressional Review 

In adgition, the Coixqpission will send a copy of the Report and Order, including the FRFA, to 
the Chief Counsel for Advoca6yYof tHe Smah Business Administration. A copy of the Report and Order 
and the FRF&or summaries thereof)lkill sals@ be published in the Federal Register.”’ 

, 

5 U.S.C. $0 601 et seq. 

See 5 U.S.C. 0 801(a)(l)(A). 

- 

”’ See 5 U.S.C. ‘5 604(b). ~ 
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E. Additional Information 
73. For additional information on this proceeding, please contact John W. Berresford, (202) 

41 8-1 886, or Holly Saurer, (202) 41 8-7283, both of the Policy Division, Media Bureau. 

VII. ORDERING CLAUSES 

74. Accordingly, IT IS ORDERED that, pursuant to the authority contained in Sections 1 , 2(a), 
4(i) 157 nt., 303(r),335,601(6), 628(b, c), and 653(c)(1) of the Communications Act of 1934, as 
amended; 47 U.S.C. $8 151, 152(a), 154(i), 157 nt., 303(r), 335,521(6), 548(b, c), and 573(c)(1), this 
Report and Order IS ADOPTED. 

4(i) 157 nt., 303(r), 335,601(6), 628(b, c), and 653(c)(1) of the Communications Act of 1934, as 
amended, 47 U.S.C. $0 151, 152(a), 154(i), 157 nt., 303(r), 335,521(6), 548(b, c), and 573(c)(1), 47 
C.F.R. Part 76.2000 of the Commission’s Rules IS AMENDED, as set forth in Appendix D. It is our 
intention in adopting these rule changes that, if any provision of the rules is held invalid by any court of 
competent jurisdiction, the remaining provisions shall remain in effect to the fullest extent permitted by 
law. 

76. IT IS FURTHER ORDERED that the following documents shall be made part of the 
record in this proceeding: (a) Letter from Leora Hochstein, Executive Director, Federal Regulatory, 
Verizon, to Marlene H. Dortch, Commission Secretary, MB Docket No. 05-3 1 l’(Aug. 9,2006); (b) 
Letter from Ms. Hochstein to Ms. Dortch, MB Docket No. 05-31 1 (July 6,2006); (c) Comments of 
SureWest Communications in MM Docket No. 06-189; (d) Comments of Manatee County, Florida, in 
MB Docket No. 05-31 1; and (e) the Comments of Cablevision and Comcast in MB Docket No. 07-29. 

77. IT IS FURTHER ORDERED that the rule contained herein SHALL BECOME 
EFFECTIVE 30 days after publication of this REPORT AND ORDER in the Federal Register. 

628(b, c) of the Communications Act of 1934, as amended, and Section 706 of the Telecommunications 
Act of 1996,47 U.S.C. $6 151, 154(i), 303(r), 335,543, and 548(b, c), this Further Notice of Proposed 
Rulemaking IS HEREBY ADOPTED. 

Reference Information Center, SHALL SEND a copy of this Further Notice of Proposed Rulemaking, 
including the ’Initial Regulatory Flexibility Analysis, to the Chief Counsel for Advocacy of the Small 
Business Administration. 

75. IT IS FURTHER ORDERED that, pursuant to the authority contained in Sections 1,2(a), 

78. IT IS FURTHER ORDERED that, pursuant to Sections 1,4(i), 303(r), 335,623 and 

79. IT IS FURTHER ORDERED that the Consumer and Governmental Affairs Bureau, 

F E D E W  COMMUNICATIONS COMMISSION 

Marlene H. Dortch 
Secretary 
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APPENDIX A 

List of i=ommenters 

American Cable Association 

Association for Telecommunications Professionals in ,Higher Education 
AT&T, Inc. 
Bandwidth Consulting 

Charter Communications, Inc. 

Comcast Corporation 

Community Associations Institute 

Community Home Entehhment 
Consolidated Smart Systems 

Coming' Incorporat ed 

Embarq 

Greenfield Service Provider Coalition 
Independent Multifamily Communications Council 

Lafayette Utilities System 

Lennar Corporation 
Litestream Holdings, LLC 

Microwave Satellite Technologies Inc. 

National Assosiation of ,Telecommunications Officers and Advisors 
National Cable & Telecommunications Association 

-%Jew Jersey Djvision qf Rate Counsel 

Op&iBbd Multimedia, L.L.C. 

Pavlov,Media, Inc. 

. ,  

. @ea1 ,,', A~c,ess . @iapce 
.Qwest Copnunications International, - ,  Inc. 
Shenandoah Telecommunicatiolis Cdmpany ("Shentel") 
SureWest Communications 

Time Warner Cable 
United States, 'Telecpm Associat-ion 

Verizon &mpmiidations, Inc. 

wager  Fropefiie3, LLC, and Warner Properties Communications, LLC 

t 

-. r i .  , ~ , ," .. 
,stephen we&;teh. 

yideb Associates 
. .  

I ,  . 
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W orldNet Telecommurlications, Inc. 
Ygnition Networks 

List of Reply Commenters 

Access Media 3 

AdvanceMewhouse Communications 

American Cable Association 

AT&T Inc. 

Charter Communications, Inc. 

Comcast Corporation 

Conexus Networks LLC 
Convergent Broadband Communications, Jnc. 

Digital Streets 

DirecPath 

Mr. Pat Hagan 
Hotwire Communications, LLC 

Independent Multifamily Communications Council 

Litestream Holdings, LLC 
Microwave Satellite Technologies Inc. 

Multiband Corporation 

National Association of Telecommunications Officers and Advisors 

National Cable & Telecommunications Association 

New Jersey Division of Rate Counsel 

Paradigm Marketing Group 

Pavlov Media, Inc. 

Private1 Incorporated 
Real Access Alliance 

SDL Ventures, LLC 

Shenandoah Telecommunications Company 

SureWest Communications 

United States Telecom Association 

Verizon Communications, Inc. 

Stephen Weinstein 
WorldNet Telecommunications, Inc. 
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APPENDIXB 

Final Regulatory Flexibility Analysis 
1. As required by the Regulatory Flexibility Act of 1980, as amended (“RFA”),’ an Initial 

Regulatory Flexibility Analysis (“IRFA”) was incorporated in the Notice of Proposed Rulemaking (the 
“Notice”) to this proceeding? The Commission sought written public comment on the proposals in the 
NPRM, including comment on the IRFA. The Commission received one comment on the IRFA, fiom 
the Real Access Alliance. This Final Regulatory Flexibility Analysis (“FRFA”) conforms to the RFA? 

A. Need for, and Objectives of, the Report and Order 

2. This Report and Order adopts rules and provides guidance to implement Sections 1 , 2(a), 
4(i) 157 nt., 303(r), 335,601(6), 628, and 653(c)(1) ofthe Communications Act of 1934, as amended 
(the “Act”)? .Those Sections of the Act authorize the Commission to prohibit cable operators and other 
providers subject to Section 6285 of the Act fiom enforcing or executing clauses in contracts for video 
service in MDUs that grant to a single service provider the exclusive right to have access to the premises 
of a MDU for the purpose of providing such service (alone orin combination with other services). The 
Commission has found that existing and future exclusivity clauses constitute an unreasonable barrier to 
entry for competitive entrants that would impede enhanced cable competition and accelerated broadband 
deployment, and that they constitute an unfair method of competition that has the purpose or effect of 
hindering signjficantly or preventing video service providers from providing satellite-delivered 
progkmming to subscribers and consumers as set forth in Section 628 of the Act. 

B. Summary.of Significant Issues AaisedAby Public Comments in Response to the IRFA 
1 ,  

3. Only one Gommenter, the Real Access Alliance (“RAA”), submitted a comment that 
specifically responded to the IRFA. RAA asserts that the IRFA was defective because it did not address 
the effects of possible outcomes on apartment building owners! 

4. We disagree with RM’s assertion. In fact, the IRFA discussed apartment building owners 
specifically inrparagraph 15: Moreover, an IRFA need only address the concerns of entities directly 
regulated by:the Commission.8 The Commission does aot directly regulate apartment building operators. 

t 

4 See 5 U.S..C. 0 643. The Y A Y  %$e 5 U.8.C. 0 601 et..,8eq4 has been amended by the Small Business Regulatory 
;Epfotce~~n~P~.~ess .Act  of 1996i(‘‘SBhE!FA”); Pub.:L. No. 104-121, Title II, 110 Stat. 847 (1996). The SBREFA 

. $as;eriaGFpd;as &tIe i1 qf-the Contract With Adiica Advafikement Act of 1996. 
2 , * ,*i 

2 .il‘ Exclusi$kse&ice .‘!f C o . t r a c ~ s ~ o ~ ~ ~ ~ ~ i ~ ~ n , ~ ~ ~ ~ ~ e o  Services, in Multiple Dwelling Units 4; Other Real Estate 
@eveZopments, 3otice of&r@ose&$Ie,gi&&g&?2 FCCRcd 5935 (2007). 

‘47 U.S.C. $0 151, 152(a), 154(i), 157nt., 303(r), 521(6), 548(b), 573(c)(l). 

47 u.,$:c. 0 548. 

RqA Jokt Regulatory.Flexibility Act C&n.ments at 2. 



Accordingly, even if the W Ahad not adckessed the concerns of aptmeno bii’\&ing owners, it would 
not be defective. Finally, the WA correctly concluded that the kind of rule adopted herein would not 
impose any direct burden on apartment building  owner^.^ When an agency finds that there is no 
significant impact on a substantial number of small entities, then no discussion of alternatives, less costly 
than the proposed rule, is required.” 

C. Description and Estimate of the Number of Small Entities to Which the Proposed Rules Will 
APPlY 

Entities Directly Affected By Proposed Rules 

5. The RFA directs the Commission to provide a description of and, where feasible, an 
estimate of the number of small entities that will be affected by the rules adopted herein.” The RFA 
generally defines the term “small entity” as having the same meaning as the terms “small business,” 
“small organization,” and “small government jurisdiction.”’2 In addition, the term “small business” has 
the same meaning as the term “small business concern” under the Small Business Act.I3 A small 
business concern is one which: (1) is independently owned and operated; (2) is not dominant in its field 
of operation; and (3) satisfies any additional criteria established by the Small Business Administration 
(SBA).I4 

6. The rule adopted by this Report and Order will ease the entry of newcomers into the MVPD 
business and the business of providing the ”triple play” of voice, MSTD, and broadband Internet access 
service. The Commission has determined that the group of small entities directly affected by the rules 
adopted herein consists of MVPDs (some of which are also incumbent local exchange carriers). 
Therefore, in the Report and Order, we consider the impact of the rules on MVPDs. A description of 
such small entities, as well as an estimate of the number of such small entities, is provided below. 

Cable Operators 

7. The “Cable and Other Program Distribution” census category includes cable systems 
operators, closed circuit television services, direct broadcast satellite services, multipoint distribution 
systems, satellite master antenna systems, and subscription television services. The SBA has developed 
small bushiess size standard for this census category, which includes all such companies generating 

’ Wotice, 22 FCCRcd!a$~5945, fi 8 (“The Commission has determined that the group of small entities possibly 
dhec&affectedtby o h  action consists of small governmental entities.”). 

‘0 UnfteedDistribution Cos. v. FERC, 88 F.3d 1105, 1170 @.C. Cir. 1996) (“no analysis is necessary when an 
agency defermines that themle will not have a significant economic impact on a substantial number of small entities 
that are subject to the requkements of the rule.”) (intemal quotation marks and italics omitted). 

5 U.S.C. 0 603@)(3). 

“ ‘5  U.S.C. 0 601(6). 

l3  5 U.S.C. 0 60.1(3) (incorporating by reference the definition of “small business concern” in 15 U.S.C. 0 632). 
Pursuant to 5 U.S.C. 0 601(3), the statutory definition of a small business applies “unless ,an agency, after 
consultation with the Office of Advocacy of the Small Business Administration and after opportunity for public 
comment, establishesme ormore definitions of suchtterm which are appropriate to the activities of the agency and 
publishes such definition(s)’ in the Federal Register.” 5’U.S.C. 0 601(3). 
l4 15 U;S;C.. 0 632. Application of the statutory criteria of dominance in its field of operation and independence are 
s~methesdi~fic+$t ,@apply in the context,of broadcast television. Accordingly, the Commission’s statistical account 
of television stations may be over-inclusive. 
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$13.0 million or less in revenue ann~ally.’~ According to Census Bureau data for 1997, there were a 

annual receipts of under $10 million and an &3tlit161i&52 f m s  had receipts of $10 million or more but 
less than $25 million. consequently, the Commission estimates that the majority of providers in this 
service category are small businesses that may be affected by the rules and policies adopted herein. 

own small-business-size standard for cable system operators, for purposes of rate regulation. Under the 
Commission’s rules, a (‘small cable company” is one serving fewer than 400,000 subscribers 
nati~nwide.’~ The most recent estimates indicate that there were 1,439 cable operators who qualified as 
small cable system operators at the end of 1995.” Since then, some of those companies may have grown 
to serve over 400,000 subscribers, and others may have been involved in transactions that caused them to 
be combined with other cable operators. Consequently, the Commission estimates that there are now 
fewer than 1,439 small entity cable system operators that may be affected by the rules and policies 
adopted herein. 

small cable system operators, which is “a cable operator that, directly or through an affiliate, serves in 
the aggregate fewer than 1 percent of all subscribers in the United States and is not affiliated with any 
entity or entities whose gross annua! revenues in the aggregate exceed $250,000,000.~7’9 The 
Commission has determined that there are 67,700,000 subscribers in the United States?’ Therefore, an 
operator serving fewer than 677,000 subscribers shall be deemed a small operator, if its annual revenues, 
when combined with theTtotal annual revenues of all its affiliates, do not exceed $250 million in the 
aggregate?’ Based on available data: the Commission estimates that the number of cable operators 
serving 677,000 subscribers or fewer, totals 1 ,450?2 The Commission neither requests nor collects 
information on whether cable system operators are affiliated with entities whose gross annual revenues 
exceed $250 and therefore is unable, at this time, to estimate more accurately the number of 
cable system operators th‘at would qualify as small cable operators under the size standard contained in 
the Communioations Act of 1934. 

total of 1,311 firms in this category that had operated for the entire yead6 Of this total, 1,180 firms had 

8. Cable System Operators (Rate Regulation Standard). The Commission has developed its 

9. Cable System Operators (Telecom Act Standard). The Act also contains a size standard for 

13 C.F.R. 5 121.201, North Americanhdustry Classification System (NAICS) code 517510. 

l6 U.S. Census Elureau, 1997 EcomAc Census, Subject Series: Information, “Establishment and Firm Size 
‘@ncluding Legal Form of Organiiation),” Table 4, NMCS code 5 I3220 (issued October 2000). 

l7 47 C.F.R. 0 7,6.901(e). The Commission develqped this definition based on its determidation that a small cable 
system.operator ?s one with-annua1revenu.e.s of $IC@ million or less. See Implementation of Sections of the I992 
cable Act: Rate Regulation, Sixth3Xeport & Order & Eleventh Order on Reconsideration, 10 FCC Rcd 7393 (1995). 

‘8 Paul Kagad&soci.ates, I&., Cable TV Investor, February 29, 1996 (based on figures for December 30, 1995). 

47 U.S.C. 5 543(m)(2). 

2o &?e FCCAmounces NaYSubsc%ib@r .. L Cbunt for the DeJnition of Small Cable Operator, Public Notice DA 01-158 
(2001). 

2i 47 C.F.R. 0 76901,(Q. 

22 See,FCC Announces N A  Subscriber Count for the DeJnition of Small Cable Operator, Public Notice DA 01-158 
(2001). :, 3 ,  
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10. Open Video Services. Open Video Service (“OVS”) systems provide subscription 
services.24 As noted above, the SBA has created a small business size standard for Cable and Other 
Program Distribution?’ This standard provides that a small entity is one with $13.0 million or less in 
annual receipts. The Commission has certified approximately 25 OVS operators to serve 75 areas, and 
some of these are currently providing service?6 Affiliates of Residential Communications Network, Inc. 
(RCN) received approval to operate OVS systems in New York City, Boston, Washington, D.C., and 
other areas. RCN has sufficient revenues to assure that they do not qualify as a small business entity. 
Little financial information is available for the other entities that are authorized to provide OVS and are 
not yet operational. Given that some entities authorized to provide OVS service have not yet begun to 
generate revenues, the Commission concludes that up to 24 OVS operators (those remaining) might 
qualify as small businesses that may be affected by the rules and policies adopted herein. 

Telecommunications Service Entities 

1 1. As noted above, a “small business” under the RFA is one that, inter alia, meets the pertinent 
small business size standard (e.g., a telephone communications business having 1,500 or fewer 
employees), and “is not dominant in its field of operat i~n.”~~ The SBA’s Office of Advocacy contends 
that, for RFA purposes, small incumbent local exchange carriers are not dominant in their field of 
operation because any such dominance is not “national” in scope?8 We have therefore included small 
incumbent local exchange carriers in this RFA analysis, although we emphasize that this RFA action has 
no effect on Commission analyses and determinations in other, non-RFA contexts. 

12. Incumbent Local Exchange Carriers. Neither the Commission nor the SBA has developed a 
small business size standard specifically for incumbent local exchange services. The appropriate size 
standard under SBA rules is for the category Wired Telecommunications Carriers. Under that size 
standard, such a business is small if it has 1,500 or fewer employees?’ According to Commission data:’ 
1,303 carriers have reported that they are engaged in the provision of incumbent local exchange services. 
Of these 1,303 carriers, an estimated 1,020 have 1,500 or fewer employees and 283 have more than 
1,500 employees. Consequently, the Commission estimates that most providers of incumbent local 
exchange service are small businesses that may be affected by our action. In addition, limited 

24 See 47 U.S.C. 0 573. 

25 13 C.F.R. 0 121.201, NMCS code 5 7510. 
See FCC, Media Bureau, Archived, http:/lwuw.fcc.gov/mblovs/csovsarc.html (visited Aug. 7,2007). 26 

” 15 U.S.C. 0 632. 

28 Letter from Jere W. Glover, Chief Counsel for Advocacy, SBA, to William E. Kenuard, Chairman, FCC (May 27, 
1999). The Small Business Act contains a definition of “small-business concern,” which the RFA incorporates into 
its own definition of “small business.” See 15 U.S.C. 0 632(a) (Small Business Act); 5 U.S.C. 0 601(3) (RFA). SBA 
regulations interpret “small business concern” to include the concept of dominance on a national basis. See 13 
C.F.R. 0 121.102(b). 
29 13 C.F.R. 0 121.201, NAICS code 517110 (changed from 513310 in Oct. 2002). 

30 FCC, Wireline Competition Bureau, Industry Analysis & Technology Division, “Trends in Telephone Service,” 
Table 5.3 at 5-5- (June 2005) (“Trends in Telephone Service”). This source uses data that are current as of October 
1,2004. 
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preliminary census data for 2002 indicate that the total number of wired communications carriers 
increased approximately 34 percent from 1997 to 20023’ 

D* Description of Projected Reporting, Record Keeping and other Compliance Requirements 
..: 

13. The rule adopted in the Report and Order will require no additional reporting, record 
keeping, and other compliance requirements. 

E. Steps Taken to Minimize Significant Impact on Small Entities, and Significant Alternatives 
Considered 

14. The RFA requires an agency to describe any significant alternatives that it has considered in 
reaching its proposed approach, which may include the following four alternatives (among others): (1) 
the establishment of differing comp1,iance or reporting requirements or timetables that take into account 
the resources available to small entities; (2) the clarification, consolidation, or simplification of 
compliance or reporting requirements under the rule for small entities; (3) the use of performance, rather 
than desi’gn, standards; and (4) an exemption fiom coverage of the rule, or any part thereof, for small 

15. Because the Report and Order imposes no compliance on reporting requirements on any 
entity, only the last of the foregoing alternatives is material. The Report and Order describes in 
paragraphs 16-29 and 38 that the Commission considered, but rejected after due consideration, 
exempt&g small MVPDs fiom the rule that the Report and Order adopts. 

31 See US. Census Bureau, 2002 Economic Census, Industry Series: cTnfomation, ” Table 2, Comparative Statistics 
for the United States c.1997 NNCS Basis): 2002 and 1997, NAICS code 513310 (issued Nov. 2004). The 
prelimhaj! data&dicate thatNhe total number of “establishments” increased from 20,815 to 27,891. In this 
context, thecnu&er of,establishmeqts is a less helpful indicator of small business prevalence than is the number of 
“firms,?’ begauserthe latter number takes btp account the concept of common ownership or control. The more 
~&.$~12002 cequs data ton fiirps, including employment and receipts numbers, will be issued in late 2005. 

3ia USC.  95 603(cj(F)L(c)(4). 
I ,  
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APPENDIX C 

f&al Regulatory Plexibility Analysis 

1. As required by the Regulatory Flexibility Act of 1980, as amended (the “RFA”),’ the 
ComJs ion  has prepared this Initial Regulatory Flexibility Analysis (“JRFA”) of the possible 
significant economic impact of the policies and rules proposed in the Further Notice of Proposed 
Rulemaking (“mRM”) on a substantial number of small entities. Written public comments are 
requested on this IRFA. Comments must be identified as responses to the IRFA and must be filed by 
the deadlines for comments on the FNPRM provided on the first page of the item. The Commission will 
send a copy of the W R M ,  including this M A ,  to the Chief Counsel for Advocacy of the Small 
Business Administration (“SBA”)? In addition, the FNPRM and IRFA (or summaries thereof) will be 
published in the Federal Register? 

Need for, and Objectives of, the Proposed Rules 

2. The FNPRM initiates a procegding to investigate the effects on competition and consumers 
of qertain practices that occur <in the provison of MIW@ service in M b U s ~  Specifically, the FNpRM 
solicits comment on the use of all kinds of exclusivity clauses6 by providers of Direct Broadcast 
Satellite. (“DSS”) service and PCOs7 and the ,use,. by all kinds of MVPD service providers, of marketing 
exclusivity8 and bulk billing arrangements? The W R M  also asks for comment on whether the 
Commission has authohty to prohibit the use of such clauses and agreements by DBS service providers, 
PCOs, arid dther‘MVPDs. 

Legal Basis 

* 3. The W R M  also asks whether the Commission has authority to regulate the above- 
mentioned practices of ,MvpD service providers. It specifically asks whether such authority can be 
found in Sections 335 (for DBS service providers), 628, and Titles I and III of the Communications Act 
of 1934, as amended, and the Commission’s ancillary authority.’’ 

.‘fFheW& ske4$1Ue&C,$j$ ‘601 ~r6~~~~:as.beenarnended by the Small Business Regulatory Enforcement Fairness 
&6f‘2996.,(“.sB~F~’),Pub.‘C,~o. 104Y121.; Title H, 110 Stat. 857 (1996). 

”.See5 U1S.C. $. 603ta). 
See 5 U.S.C. &603(a). 

See 47 U.S.C. 5 522(13). 

, . I  , , ’ :  

’ See supra 7 7. 

See supra note 2. 

See supra note 12. 

See supra note,2. 

7. 

I .  %.. , . 
9:see supra,p$: ’ . 

.J., , ~ i. .. ,. ~ I. ’.? .. 
. /  

‘,o 47 U.SiC, §$ i15l et-s&., 335,521 etseq. (especially 548). 
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Description and Estimate of the Number of Small Entities to Which the Proposed Rules Will Apply 

4. The RFA directs agencies to provide a description of, and where feasible, an estimate of the 
number of small entities that may be affected by the proposed rules, if adopted.” The RFA generally 
defines the term “small entity” as having the same meaning as the terms “small business,” “small 
organization,” and “small governmental jurisdiction.”’2 In addition, the term “small business” has the 
same meaning as the term “small business concern” under the Small Business 
concern” is one which: (1) is independently owned and operated; (2) is not dominant in its field of 
operation; and (3) satisfies any additional criteria established by the Small Business Administration 
(“SBA”).’4 

businesses, according to SBA data.” 

A “small business 

1 

5. Small Businesses. Nationwide, there are a total of approximately 22.4 million small 

6. Small Organizations. Nationwide, there are approximately 1.6 million small organizations.I6 

7. Small Governmental Jurisdictions. The term “small governmental jurisdiction” is defined 
generally as “governments of cities, towns, townships, villages, school districts, or special districts, with 
a population of less than fifly thousand.”17 Census Bureau data for 2002 indicate that there were 87,525 
local governmental jurisdictions in the United States.I8 We estimate that, of this total, 84,377 entities 
were “small governmental  jurisdiction^."'^ Thus, we estimate that most governmental jurisdictions are 
small. 

8. The Commission has determined that the group of small entities possibly directly affected 
by our action consists of small governmental entities. In addition the Commission voluntarily provides, 
below, descriptions of certain entities that may be merely indirectly affected by any rules that may 
ultimately result from the FNPRM. 

5 U.S.C. 0 603(b)(3). 

l2 5 U.S.C. 0 601(6). 

l3  5 U.S.C. 0 601(3) (incorporating by reference the definition of “small-business concern’’ in the Small Business 
Act-, 15 U,S..C. 8 632). Pursuant to 5 U.S.C. 8 60;1(3), the statutory definition of a small business applies ‘’unless an 
agency, after consultation with the Ofice of Advocacy of the Small Business Administration and after opportunity 
for public comment, establishes one or more definitions of such term which are appropriate to the activities of the 
agenoy and publishes such definition(.$ in the Federal Register.” 

l4 15 U.S.C. 0 632. 

. l5 See SBA, Programs and Services, SBA Pamphlet No. CO-0028, at 40 (July 2002). 

l6 Independent Sector, The New Nonprofit Almanac & Desk Reference (2002). 

l7 5 U.S.C. 0 601(5). 
, .  

U.S. Census Bureau, Statistical Abstract of the United States: 2006, Section 8, page 272, Table 415. 

We assume that the villages, school districts, and special districts are small, and total 48,558. See U.S. Census 
Bureau, Statistical Abstract of the United States: 2006, section 8, page 273, Table 417. For 2002, Census Bureau 
data indicate that the total number of county, municipal, and township governments nationwide was 38,967, of 

I 

I which 35,8 19 were small. ld. 
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Cable Operators 

9. Cable and Other Program Distribution. The Census Bureau defmes this category as follows: 
“This industry comprises establishments primarily engaged as third-party distribution systems for 
broadcast programming. The establishments of this industry deliver visual, aural, or textual 
programming received from cable networks, local television stations, or radio networks to consumers via 
cable or direct-to-home satellite systems on a subscription or fee basis. These establishments do not 
generally originate programming The SBA has developed a small business size standard for 
Cable and Other Program Distribution, which is: all such firms having $13.5 million or less in annual 
receipts?’ According to Census Bureau data for 2002, there were a total of 1,191 f m s  in this category 
that operated for the entire year?’ Of this total, 1,087 f m s  had annual receipts of under $1 0 million, 
and 43 f m s  had receipts of $10 million or more but less than $25 rnilli~n?~ Thus, under this size 
standard, the majority of firms can be considered small. 

size standards, for the purpose of cable rate regulation. Under the Commission’s rules, a “small cable 
company” is one serving 400,000 or fewer subscribers, nati0nwide.2~ Industry data indicate that, of 
1,076 cable operators nationwide, all but eleven are small under this size ~tandard.2~ In addition, under 
the Commission’s rules, a “small system” is a cable system serving 15,000 or fewer subscribers?6 
Industry data indicate that, of 7,208 systems nationwide, 6,139 systems have under 10,000 subscribers, 
and an additional 379 systems have 10,000-19,999  subscriber^?^ Thus, under this second size standard, 
most cable systems are small. 

1 1. Cable System Operators. The Communications Act of 1934, as amended, also contains a 
size standard ,for small sablersystem operators, which is “a cable operator that, directly or through an 
affiliate, serves in the aggregate fewer than 1 percent of all subscribers in the United States and is not 
affiliated with any entity or entities whose gross annual revenues in the aggregate exceed 
$250,000,000.”28 The Commission has determined that an operator serving fewer than 677,000 
subscribers shall be deemed a small operator, if its annual revenues, when combined with the total 

10. Cable Companies and Systems. The Commission has also developed its own small business 

‘O U.S. Census Bureau, 2002 NATCS Definitions, “517510 Cable and Other Program Distribution”; 
http://www.cehsus.gov/epcd/naicsO2/defNJ3EF5 17.HTM. 

13 C.F:R. 8 61.201; NAICS co’de 517510. 
, I .  ‘ .  8 - . .  , I , I  

22 U.S. C e n s u s ‘ B ~ e a u ~ i ~ O . ~ ~ E c o n ~ ~ ~ ~ ~ e n s u s ~ S u b j e c t .  Sexies: Information, Table 4, Receipts Size of Firms for the 
United States: 2002,‘NAICS code 5 1’75X@ (issupd.Novemb;er ... 2005). I 

23 fd. ‘hhadditipal.6 L , f i  ,ha&annuakrec6ipts .of $25 million or more. 
- L  L ’ l  ,l .- ,- 8 il 

24 47 C.F.R. 0 76.901(e). The Commission determined that this size skndard equates approximately to a size 
standard qf $100 million or less in annutik revenues. Implementation of Sections of the 1992 Cable Act: Rate 
Regulation, Shth Reporkand Order and Eleventh Order on Reconsideration, 10 FCC Rcd 7393,7408 (1995). 

25 These data are derived €?om: R,R. Boyker, Broadcasting 8c Cable Yearbook 2006, “Top 25 CableEatellite 
Operators,” pages A-8 dk.C-2 (da$ curieat as of Jyie 30,2005); Warren Communications News, Television & 
Cable Factbook 2006, “Ownership of Cable SyJfems h the  United States,” pages D-1805 ‘to D-1857. 

26 47 C.F.R. 0 786.901(c). 

27 Warren CommdcationsNews.,, Television 8i Cable Factbook 2006, ‘W.S. Cable Systems by Subscriber Size,” 
page F-2 (dafa..chent as-ofpbt. 2005). The da@ do not iijclude 718 systems for which classifying data were not 
:a*aaFble. . .  -. I $ ’ . .~, . I  

, I ; (s, ;: ., :+“, ’ 3.i. .. . ’ 
47 U.S.C. .§ &3(m)(2); See 47 &;R. 0, 76.901(9 & nn. 1-3. 28 
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amual revenues of all its affiliates, do not exceed $250 million in the aggregate2’ Industry data indicate 
that, of 1,076 cable operators nationwide, all but ten are small under this size standard?’ We note that 
the Commission neither requests nor collects‘.fiifdfili&ii dh whether cable system operators are 
affiliated with entities whose gross annual revenues exceed $250 million,31 and therefore we are unable 
to estimate more accurately the number of cable system operators that would qualify as small under this 
size standard. 

12. Open Video Services. Open Video Service (“OVS”) systems provide subscription 
services?2 As noted above, the SBA has created a small business size standard for Cable and Other 
Program Di~tribution?~ This standard provides that a small entity is one with $13.5 million or less in 
annual receipts. The Commission has certified approximately 25 OVS operators to serve 75 areas, and 
some of these are currently providing ~ervice.3~ Affiliates of Residential Communications Network, Inc. 
(RCN) received approval to operate OVS systems in New York City, Boston, Washington, B.C., and 
other areas. RCN has sufficient revenues to assure that they do not qualify as a small business entity. 
Little financial information is available for the other entities that are authorized to provide OVS and are 
not yet operational. Given that some entities authorized to provide OVS service have not yet begun to 
generate revenues, the Commission concludes that up to 24 OVS operators (those remaining) might 
qualify as small businesses that may be affected by our action. 

Telecommunications Service Entities 

13. As noted above, a “small business” under the RFA is one that, inter alia, meets the pertinent 
small business size standard (e.g. , a telephone communications business having 1,500 or fewer 
employees),’ and “is not dominant in its field of ~peration.”~~ The SBA’s Office of Advocacy contends 
that, for RFA purposes, small incumbent local exchange carriers are not dominant in their field of 
operation because any such dominance is not “national” in scope?6 We have therefore included small 
incumbent local exchange carriers in this RFA analysis, although we emphasize that this RFA action has 
no effect on Commission analyses and determinations in other, non-RFA contexts. 

29 47 C.F.R. 0 76.901(8; see Public Notice, FCC Announces New Subscriber Count for the Definition of Small 

30 These data are derived 6om: R.R. Bowker, Broadcasting & Cable Yearbook 2006, “Top 25 CableISatellite 
Operators,” pages A-8 & C-2 (data current as of June 30,2005); Warren Communications News, Television & 
~ablelFactbook~200.6,~O~ership of Cable Systems in the United States,” pages D-1805 to D-1857. 

31 The Commission does receive such infohnation on a case-by-case basis if a cable operator appeals a local 
eanchise authority’s finding that the operator does not qualify as a small cable operator pursuant to 0 76.901(f) of 
the Commission’s rules. See 47 C.F.K. 0 76.9090>). 

32 See 47 U.S.C. 0 573. 

33 13 C.F;R. 0 121.201,NAICS code 517510. 

34 See http://m.fcc.gov/mb/ovs/csovscer.html (visited December 19,2006), 
http://m.fcc.gov/mb/ovs/csovsarc.html (visited December 19,2006). 

35 15 U.S.C. 0 632. 

36better-fiom Jere W. Glover, Chief Counsel for Advocacy, SBA, to William E. Kennard, Chairman, FCC (May 27, 
1999). The Small Business Act contains a definition of “small-business concern,” which the RFA incorporates into 
its own definition of “small business.” See 15 U.S.C. 0 632(a) (Small Business Act); 5 U.S.C. 0 601(3) (RFA). SBA 
regulations interpret “smd business concern” to include the concept of dominance on a national basis. See 13 
C.F.R. 0 121.102(b). 

Cable Operator, DA 01-158 (Cable Services Bureau, Jan. 24,2001). 
, .  

, 
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14. Incumbent Local Exchange Carriers. Neither the Commission nor the SBA has developed a 
small business size standard specifically for incumbent local exchange services. The appropriate size 
standard under SBA rules is for the category Wired Telecommunications Caniers. Under that size 
standard, such a business is small if it has 1,500 or fewer empl0yees.3~ According to Commission 
1,303 carriers have reported that they are engaged in the provision of incumbent local exchange services. 
Of these 1,303 carriers, an estimated 1,020 have 1,500 or fewer employees and 283 have more than 
1,500 employees. Consequently, the Commission estimates that most providers of incumbent local 
exchange service are small businesses that may be affected by our action. In addition, limited 
preliminary census data for 2002 indicate that the total number of wired communications carriers 
increased approximately 34 percent from 1997 to 2002.3’ 

15. Wired Telecommunications Carriers. The SBA has developed a small business size 
standard for wireline f m s  within the broad economic census category, “Wired Telecommunications 
Carriers.”o Under this category, the SBA deems a wireline business to be small if it has 1,500 or fewer 
employees. Census Bureau data for 2002 show that there were 2,432 f m s  in this category that operated 
for the entire year!’ Of this total, 2,395 films had employment of 999 or fewer employees, and 37 f m s  
had employment of 1,000 employees or more!’ Thus, under this category and associated small business 
size standard, the majority of f m s  can be considered small. 

Dwelling Units 

16. MDU Operators. The SBA has developed definitions of small entities for operators of 
nonresidential buildings, apartment buildings, and dwellings other than apartment buildings, which 
include all such companies generating $6 million or less in revenue ann~ially!~ According to the Census 
Bureau, there were 31,584 operators of nodresidential buildings generating less than $6 million in 
revenue that were in operation‘for at least one year at the end of 1997.44 Also according to the Census 
Bureau, there were 51,275 operators of apartment dwellings generating less than $6 million in revenue 

37 13 C.F.R. 0 121.201, NAICS code 517110 (changed,from 513310 in Oct. 2002). 

38 FCC, Wirei4e Competition Bureau, Industry&alysis & Technology Division, “Trends in Telephone Service,” 
Xable5.3 at 5-5’ (Ju& 2bb)  ?Trends in’Telephone’Service’’). Thissource uses data that are current as of October 
1,2004. 

39See US. Census Bureiu, 2002 EFonornic‘6eniius, Industry Series: ‘‘Infirmation, ” Table 2, Comparative Statistics 
for the United States (1997NAIC!3Basis): 2002,and 1997, NAICS code 513310 (issuedNov. 2004). The 
preliminary data indicate that the totalmmber 6f“establishments” increased from 20,8 15 to 27,891. In this 
mntext, the number of establishments is a less helpfUl indicator of small business prevalence than is the number of 
“fhy~,~~ becauscithe latter nhbe r  takes into account the cqncept of common ownership or control. The more 
helpful 2002 cerisus datavon firms, including employment and receipts numbers, will be issued in late 2005. 

40 13 C.F.R. 0 121.201, NAICS code 517110. 

41 U.S. Census Bureaui’2002 Economic Census, Subject Series: Information, “Establishment and Finn Size 
(Including Leg&Foim of Orgbization,” Table 5, NAICS code 5171 10 (issued Nov. 2005). 

or fewer ernplogees; the lacgest category pjovided is for firms with “1000 employees or more.” 

43 13 C.F.R, 0 121.606 (YNAJCS W e  531.110,5313:11,531312). 

RkaljEstate. IndiStries$@Ie. 6512. 

. -  
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Id, The census data do not provide a mQre precise estimate of the number of f m s  that, have employment of 1,500 42 

, .  

19g7 E&nomip*Beii@& 4 7.c. 9: ,@hpagtt&e ,.(;., I Statistics for the United States; 1987 SIC Basis: Financial, Insurance, and 
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that were in operation for at least one year at the end of 1997 P5 The CensusBureau provides no separate 
data regarding operators of dwellings other than apartment buildings, and we are unable at this time to 
estimate the number of such operators that would qualify ad small entities. 

Description of Projected Reporting, Recordkeeping and Other Compliance Requirements 

17. We anticipate that any rules that result from this action would have at most a de minimis 
compliance burden on cable operators and telecommunications service entities. Any rules that might be 
adopted pursuant to this FNPRM likely would not require any reporting or recordkeeping requirements. 

Steps Taken to Minimize Significant Economic Impact on Small Entities and Significant 
Alternatives Considered 

18. The RFA requires an agency to describe any significant, specifically small business, 
alternatives that it has considered in reaching its proposed approach, which may include the following 
four alternatives (among others): "( 1) the establishment of differing compliance or reporting 
requirements or timetables that take into account the resources available to small entities; (2) the 
clarification, consolidation, or simplification of compliance and reporting requirements under the rule for 
such small entities; (3) the use of performance rather than design standards; and (4) an exemption from 
coverage of the rule, or any part thereof, for such small entities.'" 

19. As discussed in the FNPRM, the Commission has initiated this proceeding to ensure that use 
of exclusivity clauses of all kinds and bulk billing for the provision of video services to MDUs and other 
real estate developments are pro-competitive. As noted above, applying any rules regarding the use of 
such practices in the provision of video services to MDUs or other real estate developments likely would 
have at most a de minimis impact on small governmental jurisdictions. We seek comment on the impact 
that any rules might have on such small governmental entities, as well as the other small entities 
described, and on what effect alternative rules would have on those entities. For instance, if marketing 
exclusivity clauses were forbidden - for DBS providers, PCOs, or all MVPD service providers - would 
there be any effect on the regulatory activities of small govemment jurisdictions? We also invite 
comment on ways in which the Commission might impose restrictions of the use of exclusivity clauses 
and bulk billing arrangements while at the same time imposing lesser burdens on small entities. 

Federal Rules that May,Duplicate, Overlap, or Conflict with the Proposed Rules 

20. None. 

~~ ~~~ ~~ 

45 1997 Economic Census: Comparative Statistics for the United States; 1987 SIC Basis: Financial, Insurance, and 
Real Estate Industries, SIC 6513. 

" I 
46 5 U.S.C. $0 603(c)(1)-(4). 
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APPENDIX D 
Final Rule 

Subpart X - Access to Multiple Dwelling - Units and Centrally Managed Real Estate Developments 

47 C.F.R. J 76.2000. Exclusive Access to Multiple Dwelling Units Generally 

(a) Prohibition. No cable operator or other provider of MVPD service subject to 47 U.S.C. 0 548 shall 
enforce or execute any provision in a contract that grants to it the exclusive right to provide any video 
programming service (alone or in combination with other services) to a MDU. All such exclusivity 
clauses are null and void. 

(b) Definition. For purposes of this rule, MDU shall include a multiple dwelling unit building (such as an 
apartment building, condominium building or cooperative) and any other centrally managed residential 
real estate development (such as a gated community, mobile home park, or garden apartment); provided 
however, that MDU shall not include time share units, academic campuses and dormitories, military 
bases, hotels, rooming houses, prisons, jails, halfway houses, hospitals,.nursing homes or other assisted 
living facilities.” d 

. 
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STATEMENT OF ‘ ,  

CHAlRMANKEWINJ.MARTIN 

Re: In the Matter of Exclusive Service Contracts for Provision of Video Services in Multiple Dwelling 
Units and Other Real Estate Developments 

All consumers, regardless of where they live, should enjoy the benefits competition in the video 
marketplace. Exclusive contracts between incumbent cable operators and owners of “multiple dwelling 
units” (MDUs) have been a significant barrier to competition. Today’s order removes this barrier. 
Specifically, the item we adopt today finds that the use of exclusivity clauses in contracts for’the 
provision of video services to MDUs constitutes an unfair method of competition or an unfair act or 
practice in violation of Section 628(b) of the Act. Thus, we prohibit the enforcement of existing 
exclusivity clauses and the execution of new ones by cable operators. 

. I  

Fostering greater competition in the market for video services is a primary and long-standing goal 
of federal communications policy. Congress recognized that competition in the video services market 
benefits consumers. Indeed, one of the Communications Act’s explicit purposes is to “promote 
competition in cable communications.” Competition and choice in the video services market results in 
lower prices, higher quality of services, and generally enhances the consumers’ experience by giving 
them greater choice over the purchased video programming. 

As the Commission has found, from 1995 to 2005, cable rates have risen 93%. In 1995, cable . 
service cost $22.37 per month. Prices for expanded basic cable service have now almost doubled. The 
trend in pricing of cable services is of particular importance to consumers. Since 1996 the prices of every 
other communications service (such as long distance and wireless calling) have declined while cable,rates 

’ 

~ I 

have risen year after year after year. . I  

The Commission has been working hard to take steps to introduce greater competition in the 
video market for the benefit of consumers. For example, last year we removed regulatory barriers by 
giving meaning to the words Congress wrote in section 621 of the Cable Act. This item found that local 
franc.hise authorities must,,not “irnreasonably refuse to award an additional competitivefvanchise to new 
compariies s e e ~ g  t’optqr: the’wideo ,hrketplace. And, more recently, we took action to make sure that 
new entrmts,’@ ad6ition:to exiWg,pfayers, will continue to have access to critical programming on a 
nondispIimina.t,ory basis. -In that s’amehitem, we also began an inquiry into the “tying” practices of 
progcammers where broadcast ,hdcahle prsgrammers routinely tie marquee programming, such as 
premiu& charnels-or -reg-ional Sborts programming, with unwanted or less desirable programming. These 
practices havqbeen identified by cable operators as increasing the cost and decreasing choice in video 
programming. 

I believe $at ;p:eople that live .in apartment buildings deserve to have the same choices as people 
that live in the suburljs. Iii today’s item, the Commission found that people who live in apartment 
buildings -often.have n o  choice& Gompanies when it comes to their video service provider. This is 
because building owners often strike exclusive deals with one cable operator to serve the entire building, 
e lma t ing  competition., 2here.is no reason that consumers living in apartment buildings should be 
looked into one service provider. This pheaomenon is particularly problematic given the large number of 
Aqnericans that live in.apartment buil&gs.. ;fight now over one quarter of all Americans lives in 
apactment buildings. And,. accQrding.$.o the American Housing Survey Report, 40% of all households 
‘heaaed by His$anics or ~&&4mci@:bans&e in apartments. Thus, because a greater percentage of 
&8imo&ty~bead&l hoasehdi$:li$e, zi .ap’&ent .bu,i!ldings, I believe minorities in particular will benefit 
fiomtodajr’srblhg. . ’ 
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I am pleased that the Commission has taken action that will not only enhance video competition 
but advance broadband deployment by encouraging the deployment of facilities 'by new entrants. The 
Commission will continue to look for ways to remove barriers to competition across all platforins and 
with respect to all services that we regulate. The public interest demands that all Americans reap the 
benefits of competition. 
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STATEMENT OF 
C O ~ S S l O N ~ R M ~ C ~ L  3. COPPS 

Re: Exclusive Service Contracts for Provision of Video Services in Multiple Dwelling Units and Other 
Real Estate Developments 

Thanks to this item, Americans who live in multiple dwelling units (MDUs) will be able to reap 
the benefits of competition and consumer choice just like those who live in single-family homes. It’s a lot 
of people - nearly thirty percent of our total population and an even higher percentage of the overall 
minority population. 

Today’s decision is a significant step forward not just for what it does, but also for what it does 
not do. It does not prevent a property owner from negotiating a bulk discount for its residents or 
bargaining for heightened customer service requirements. Nor does it give any video provider the right to 
enter an MDU over the objection of the property owner. It simply removes a large obstacle to providing 
residents of MDUs with the ability to choose among alternative providers serving the surrounding 
community. 

We could have gone even hrther. I am particularly concerned about the potential of tipping the 
playing field in favor of particular services or particular competitors. Markets can move quickly in 
response to regulatory changes, and it may be that some MVPDs not covered by today’s decision will 
attempt to fill the vacuum by marketing themselves as the only exclusive game in town. Happily we will 
be addressing these competitive parity issues in the next six months. In the meantime, I would caution 
any MVPDs seeking to take advantage of this regulatory lag time that they do so at  their own risk. I agree 
with several public interest commenters in this record who argued, “the Commission should apply the 
policy of access with an equal and impartial hand.”’ In this regard, I’m pleased that my colleagues have 
agreed to conclude within the next two months the open proceeding examining the permissibility of 
exclusive contracts for telecommunications services in residential MDUs. I am also pleased that we will 
be looking at expanding the multi-channel video service providers (MVPDs) covered by the rule we adopt 
today. The sooner we complete action on all this, the better off consumers will be. - 

This is a good and significant step forward, I thank the Bureau and my colleagues for their hard 
work on it, and I am pleased to3upport the item. 

’ See Ex Parte Comments of Consumer Federation of America, Consumers Union, Nao America Foundation, Free 
Press, Public Knowledge, and US. cPIRG,dated October 24,2007. 
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STATEMENT OF 
COMMISSIONER JONATHAN Sa ADELSTEIN 

Re: Exclusive Service Contracts for Provision of Video Services in Multiple Dwelling Units and Other 
Real Estate Developments 

Robust and fair competition across the communications landscape, particularly in the video 
marketplace, remains a central policy objective of mine. So I am pleased to support this Order which 
should lower barriers for the entry of new competitors and expand the options for video services available 
to the millions of Americans who live in apartment buildings, condominiums, mobile home parks, and 
other centrally-managed real estate developments. A person living in a multiple dwelling unit (MDU) 
property should not be shackled to one video provider. Too often, the landlord gets paid off while the 
tenants are stuck with no choice or bad service. People want competitive offerings, and today we are 
delivering them. 

This Order addresses the use of exclusive agreements between multichannel video programping 
distributors (MVPDs) and private real estate developers and owners of MDU properties for video 
services. Significantly, the Order finds that exclusive access arrangements amount to anticompetitive 
practices that prevent or greatly hinder providers from providing MDU residents video programming 
services. Although the Commission has examined this issue before, recent industry trends warranted 
another look at the effect of exclusive contracts. According to the Commission's most recent Cable Price 
Survey Report, the average monthly price for basic-plus-expanded basic service has increased by ninety- 
three percent over a ten-year period.' Further, cable rates were seventeen percent lower where wireline 
cable competition was present? 

The entry of some of the largest incumbent local exchange companies into the video marketplace 
also signifies a major and positive new development. Verizon, for example, is upgrading its facilities to 
fiber-based platforms in many areas across the country so that it can offer a suite of video, voice, and data 
services. Thiqand other investments by phone companies could bring substantial new competition into 
the videoimarketplace that is likely toqxove historic. 

Equally significant is the potential for this new revenue stream to drive broadband deployment, 
which can benefit consumers and foster the fkee flow of information beyond the video marketplace. This 
action alone will not solve our brozdband challenges of availability, affordability, and value - too few 
&nerioans enjoy the full benefits of competition for broadband services - but it takes an important step 
by opening the door for inillions' of Americans to,exercise their right to choose their own provider. 

In the instant item we find that exclusive contracts do in fact unreasonably impede the 
Commission's goals of enhancing multichannel video competition and accelerating the deployment of 
broadband, so it is oritteal that we act. By prohibiting cable operators fiom enforcing these exclusive 
obntracti, consumers will benefit not only fiom more choices, better service, and lower prices, but they 
also stand to gain from a more robust exchange in the marketplace of ideas. 

Implementation of Section 3 of the Cable Television Consumer Protection and Competition Act of 1992, Statistical 
Report on Average Prices for Basic Service, Cable Programming Services, and Equipment, 2 1 FCC Rcd 1 , 15087, 
7 g-(2006). 

lid. at 15090,710. 
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I have long expressed grave concerns about the negative effects of media consolidation in this 
country, and have focused on the problems raised by growing vertical integration of programming and I 

distribution. Vast new distribution networks proifiis& tu lWit the ability of any vertically integrated 
conglomerates from imposing an economic, cultural, or political agenda on a public with few alternative 
choices. I truly believe the benefits of this new competition extend beyond even the many typical ones 
that accrue to consumers, and can actually improve the health of our overall democracy. 

I am pleased that my colleagues agreed to seek comment on whether the Commission should 
prohibit exclusive marketing and bulk billing arrangements. I am especially satisfied that the Chairman 
agreed to finalize rules in this proceeding within six months. While I would have prefenred to ban 
exclusive marketing agreements immediately in this Order, this is an important step. 

These and other forms of exclusive arrangements seem to serve the primary purpose of raising the 
bamers of entry for competitive video providers, whether incumbent cable or telephone video providers, 
or overbuilders. Similar to exclusive access arrangements, exclusive marketing arrangements between 
MVPDs and MDU owners may have the potential to have an anticompetitive effect in the video market 
because an MVPD essentially purchases the right to prevent or hinder the ability of a competitive MVPD 
from reaching the MDU resident in a cost-efficient manner. Increasing a competing MVPD's cost is the 
name of the game, and the unsuspecting consumer is the pawn. They should be banned under the same 
reasoning we use here to ban exclusive access arrangements. 

Bulk billing arrangements are a more sophisticated and, perhaps, insidious form of exclusive . 
agreements. While MDU owners generally ent.er into a bulk billing arrangement with only one MVPD, if 
a resident is fortunate to receive video service fiom a competitive video provider, the resident is 
sometimes forced to pay two separate subscription fees for video service. While we need to ensure that 
bulk discounts are not undermined, I look forward to the comments and record generated fiom an inquiry 
into these practices. 

Finally, I am pleased that this item includes a commitment to address the related issue of 
exclusive contracts for telecommunications services in residential MDUs. It should be our policy 
objective to promote fair competition throughout the communications landscape, so I'm pleased that we 
will take up this issue quickly. 

. . 4  

For all these reasons, I support this Order and Further Notice. 

. .  
.. , 
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Re: Exclusive Service Contracts for Provision of Video Services in Multiple Dwelling Units and 
Other Real Estate Developments 

The FCC continues to encourage competition across platforms and the stimulation of investment further 
down the marketplace, resulting in more competition and hopehlly more choice and lower prices for 
consumers through the banning of exclusivity clauses in the MVPD market. I think we all recognize that 
exclusivity contracts in perpetuity are not in keeping with our pro-competitive policies and should be 
banned. 

As a former state official, I am wary of acting in any area in which states have already taken the 
lead. We recognized state action granting video relief in our 621 Order and I do so again today. I am one 
of those unique federal officials who still believes that states have a critical role in our concept of 
“federalism.” I appreciate the comments of the National Governors Association and the National 
Conference of State Legislatures and other local officials who contacted us. As we recognized in our 
earlier Orders on exclusivity clauses, today’s action should not conflict with states that have already 
imposed a ban. Rather it extends this prohibition to those states that have not yet acted. 

Like many of our decisions, the effects of today’s Order will not truly be tangible until markets 
and technology evolve. Much of the U.S. still depends on cable for their video and broadband service and 
that will not change overnight. This order, which ends exclusivity clauses-as we did earlier in the 
telecom arena- will not create Competition in every MDU overnight. It will, however, set the stage for 
more competition through a gradual process that hopefully will allow cable companies and Wall Street to 
adjust to the change in investment strategy. 

This Order does not abrogate existing contracts, but rather declares exclusivity clauses to be 
unenforceable. Other provisions of service contracts remain intact. Also, this Order is focused solely on 
access to MDUs. Other competitive, freely negotiated business arrangements are untouched by this 
action. 

Lam p,l.eased. that we have also agreed, within the next two months, to consider the issues raised in 
the 2fRMI! ,Gon#p,etitive Networks%rther Not.kce of Proposed Rulemaking. In the interest of regulatory 
$&a$ity, it as essential that we seek ta apply our rules consistently across all platforms in’ a timely manner. 

1 
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STATEMENT OF 
COMMISSIONERROBERT M. MCDOWELL, CONCURRING 

Re: Exclusive Service Contracts for Provision of Video Services in Multiple Dwelling Units and 
Other Real Estate Developments 

Today the FCC helps give many consumers who live in apartment buildings and other multiple 
dwelling units (MDUs) the hope of having more choices among video service providers. If you live in a 
building where the property owner limits your freedom to choose among video service providers through 
an exclusive arrangement with just one company, today’s Order liberates you. 

In our Order, the Commission finds that contractual agreements granting cable operators 
exclusive access to MDUs is harmful to competition. Accordingly, our Order prohibits the enforcement 
of existing exclusivity clauses, and the execution of new ones, as an unfair method of competition. 
Although I agree that increased competition among video providers in MDUs will result in better service, 
innovative offerings to consumers, and lower prices, I am concerned about the legal sustainability of the 
Order, should it be appealed. My concern is this: after unanimously inviting cable companies and ‘ 

building owners to strike such deals in 2003, the FCC may now be abrogating those exact same 
agreements immediately,rather than waiting for them to expire and without providing a grace period. In 
some cases, cable companies relied upon our 2003 Order to make arrangements with owners of older 
buildings to wire them for the first time, or to upgrade them with newer technologies, in exchange for a 
limited period of time when they could be the exclusive video service provider to allow for recovery of 
their investments. The record indicates that many buildings may have been upgraded, or brought online 
for the fvst time, as a result of this policy. To flash cut to a new regulatory regime without a sensible 
transition period only begs for ah appeal that could result in a court throwing out all of our Order, the 
good with the bad. I am disappointed that our Order does not take the simple and small step of avoiding 
such exposure. 

My concern is underscored by what can be perceived as a lack of sufficient evidence in the record 
to justify such an immediate mandate. In fact, in 2003, the Commission unanimously held that “the 
gecord developed in this proceedjng indicates :little support for governmental interference with privately 
~ ~ g ~ ~ ~ . a r ~ . e x c l u s i ~ e , ~ U  contracts.. .. Wsdo not find a sufficient basis in this record to ban or cap the 
tern df ekclusiiye contw~ts.”’ @e&abs&tfie 2b.03 record reflected both pro-competitive and anti- 
c6&&ti@e asbects of;$xclusive contracts, b e  Commission decided not to act. Now, only four years 
$p, we do t&e a~tion.despite~shnilararguments being presented in the record. The Order should do a 
b&&iob) - F ‘I. of &&hghi,sldng these app&ent contradictions. 

I am,also.qonc.emed that our Order may not give sufficient deference to states that have passed 
Itheir o w n ~ a ~ s ~ ~ l ~ ~ g . ~ o ~ s u m e ~ s  with. this issue. The record indicates that 20 states have enacted such 
$gislaiqn:and (no $ate;bla.s ,abro”gated qistigg contracts such as we are doing here. Arguments that our 
dij3ioris. to.day.@ay cdnstityte a r&ulat@n tmg. tha t  requires compensation may have merit as well, and I 
wish the,.Codssion’s appellate hyers’thp,best of luck in defending against such claims. I only wish 
we were givingrourzittornep more legal axi@unition to use to defendthe agency. At the end of the day, 
because Ivagree with.the thrust of what-the Oommission is attempting to do today, namely giving 
donswners the freedom to choose among a variety of video seniioes providers, I concur in this Order. 

I ’  


